
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLEOFTHE STATE OFILLiNOIS, ) lIVED) CLERK’S OFFICE

Complamant, ) SEP 022003

vs. ) No. PCB03-73 STATE OF ILLINOIS

RIVERDALE RECYCLING, INC., an ) Pollution Control Board
Illinois corporation,andTRI-STATE )
DISPOSAL,INC., anillinois corporation, )

)
Respondents. )

NOTICE OF FILING

TO: Ms. DorothyGunn,Clerk,PollutionControlBoard,100W.Randolph,Suite 11-500,Chicago,

IL 60601
Ms. PaulaBeckerWheeler,AssistantAttorney General,EnvironmentalBureau, 188 W.
Randolph,Suite2001, Chicago,Illinois 60601

Mr. ChristopherGrant,AssistantAttorneyGeneral,EnvironmentalBureau,188W. Randolph,
Suite2001, Chicago,Illinois 60601

Mr. BradHalloran,HearingOfficer, PollutionControlBoard,100W. Randolph,Suite11-500,
Chicago,IL 60601

PLEASETAKENOTICEthatonSeptember2, 2003theundersignedfiled anoriginalandnine
copiesof RESPONDENTS’RWERDALE RECYCLING, INC. AND Tifi-STATE DISPOSAL,
INC.’SRESPONSETOCOMPLAINANT’ SMOTIONTODISMISSAFFIRMATIVE DEFENSES,
with Ms. DorothyGunn,ClerkoftheIllinois PollutionControlBoard,100W.RandolphStreet,Suite
11-500,Chicago,Illinois 60601,a copyofwhich is attachedandherebyserveduponyou.

OneoftheAttorneysfor Respondents
MarkA. LaRose
ClarissaC. Grayson
LaRose& Bosco,Ltd.
AttorneyNo. 37346
734N. Wells Street
Chicago,IL 60610
(312)642-4414
Fax (312)642-0434

TifiS FILING IS SUBMITTED ON RECYCLED PAPER.





BEFORE THE ILLINOIS POLLUTION CONTROL BOA CLERK’S OFFICE

PEOPLEOFTHE STATE OFILLINOIS, ) SEP ~) 1!22003

Complainant,

-vs- ) No. PCB 03-73 ard
) (Enforcement)

RIVERDALE RECYCLING, INC., )
anillinois corporation,and )
TRI-STATE DISPOSAL,INC., )
an Illinois corporation, )

)
Respondents. )

RIVERDALE RECYCLING, INC. AND Tifi-STATE DISPOSAL.INC.’S RESPONSETO
COMPLAINANT’S MOTION TO DISMISS AFFIRMATIVE DEFENSES

Respondents,RiverdaleRecycling,Inc. (“RRI” or“Respondent”)andTn-StateDisposal,Inc.

(“Tn-State”or“Respondent”)by and throughits attorneysLaRose& Bosco,Ltd., respondto the

PeopleoftheStateofIllinois’ (“Complainant”)Motion toDismissAffirmativeDefenses,andmoves

theBoardto denyComplainant’smotion,andin supportthereof,stateasfollows:

INTRODUCTION

On November19, 2002, Complainantfiled a complaintallegingthat RRI andTn-State

(“Respondents”)engagedin theopendumpingofwasteinviolationoftheEnvironmentalProtection

Act (“the Act”) andconductedawastestorageoperationoutsideofthePermittedArea in violation

oftheirpermit. OnJuly 11, 2003 1, RespondentsRRI andTri-Statefiled its answerandaffirmative

defenses. On August 12, 2003, Complainantfiled its motion to dismissRRI and Tn-State’s

‘Becausethepartiesengagedin extensivesettlementnegotiations,Respondents’oral
motionsfor anextensionoftimeto answerthecomplaintweregrantedonJanuary27, 2003,
February13, 2003,March24, 2003,andApril 23, 2003whenRespondentswereorderedto
answerthecomplaintonorbeforeJuly 11, 2003.
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affirmativedefenses.Respondents’responseis timelyfiledpursuantto 35 I.A.C Section101.500(d).

RRI andTri-State’s affirmative defensesareasfollows:

First Affirmative Defense

Thewasteobservedon December2, 1999andMarch 12,2001outsideofthePermittedArea

was generalconstructionanddemolitiondebris(415ILCS 5/3.78)which is authorizedfor storage

without apermit pursuantto Section22.38oftheAct (415ILCS 5/22.38). Respondentsare

thereforein compliancewith theAct pursuantto Section22.38oftheAct (415ILCS 5/22.38).

SecondAffirmative Defense

At a pre-enforcementconferenceheld on September15, 1999 in Maywood, Illinois,

Respondentswereadvisedby Cliff Gould andJamesHaennickeoftheIEPA thatit wasacceptable

for Respondentsto storegeneralconstructionanddemolitiondebrisin anyunpermittedareaofthe

Sitepursuantto Section22.38 oftheAct aslongaspropernoticewasgivento theIEPA andproper

procedureswerefollowed. Therefore,theactivitiesundertakenby theRespondentswereboth in

compliancewith Section22.38 oftheAct andundertakenin amannerspecificallysuggestedand

approvedbypersonnelin theAgency’senforcementdivision.

ARGUMENT

Insupportofitsmotionto strikeRespondents’affirmativedefenses,Complainantarguesthat

thefirst affirmativedefenseshouldbestrickenonthegroundsth~titcontainsonlyabroadassertion

thatRespondentsarein compliancetheAct becausetheyactedin accordancewith Section22.38of

theAct. (Complainant’sMotion,p.2). However,Respondent’sfirst affirmativedefensealso

containsthe factualassertionsthat thewasteobservedon December2, 1999andMarch 12, 2001,

wasgeneralconstructionanddemolitiondebris.
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The facts constitutingan affirmative defensemust be plainly set forth in the answer.

InternationalInsuranceCo. v. Sargent& Lundy,242 Ill.App.3d 614, 630, 609N.E.2d842, 853 (1St

Dist. 1993). Wherethewell-pleadedfactsofan affirmative defenseraisethe possibilitythat the

partyassertingthemwill prevail,thedefenseshouldnotbe stricken.~., 242Ill.App.3d at631,609

N.E.2dat 854. Respondentsneednotprovetheircaseinpleadingtheiraffirmative defenses;it is

sufficient thattheyraisethepossibilitythat theywill prevail. Id.

Nevertheless,Complainantmovesto dismissthefirst affirmativedefenseasfalling “well

short of the standardrequiredby the Board.” (Complainant’sMotion, p.3). In doing so,

Complainantcitesabsolutelyno caselaw that supportsthe existenceof a specific standardfor

pleadinganaffirmativedefenseunderSection22.38,but merelyrecitesthe languageof the law

which wascitedbytheRespondentsfor theiraffirmative defense. jç~.Thefactremains,however,

thattheRespondentshavecompliedwith the generalstandardofpleadingaffirmative defensesas

evenpresentedby Complainant. ~. at 2. Ratherthanattackingthe truth of the claim, the first

affirmativedefenseallegescompliancewith thestatute,anargument“that if true,will defeat... the

government’sclaim evenif all allegationsin thecomplaintaretrue.” SeeComplainant’sMotion,

p.2.

In their first affirmativedefense,Respondentshavepledthefacts that thewasteobserved

duringtheinspectionsat issuewasgeneralconstructionanddemolitiondebriswhich is authorized

for storagewithouta permit pursuantto Section22.38 of theAct. (415 ILCS 5/22.38).Because

thesefacts raisethe possibility that Respondentswill ultimatelyprevail on the merits, the first

affirmative defenseshouldnotbedismissed.

Similarly, Complainantarguesthat the secondaffirmative defenseshouldbe dismissed
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becauseRespondent’shavefailedto allegeanynewfacts. (Complainant’sMotion,p.5). Thefacts

allegedbyRespondentsarethattheactivitiesundertakenbytheRespondentsweredone“in amanner

specifically suggestedand approvedby personnelin the Agency’senforcementdivision,” in a

discussionwith IEPA employees,Cliff Gould and JamesHaennickewhile attendinga pre-

enforcementconference.While it is unfortunatethatthe“complainantis unsureasto therneaning

of this allegation,”theRespondentshave,in fact,broughtforth newfacts andallegations“that if

true,will defeat... thegovernment’sclaim evenif all allegationsin the complaintaretrue.” See

Complainant’sMotion p. 2. As is the casewith thefactspledin thefirst affirmativedefense,the

facts containedin the secondaffirmative defenseraise the possibility that Respondentswill

ultimatelyprevail on themerits. Therefore,Respondent’ssecondaffirmativedefenseshouldnot

bedismissed.

WHEREFORE,RespondentsrespectfullyrequestthattheBoarddenyComplainant’sMotion

to DismissAffirmative Defenses;or in thealternative,grantRespondentsleaveto amendtheir

answerandrepleadtheiraffirmative defenses.

RespectfullySubmitted,

CTC~~
OneofRespondentsAttorneys

Mark A. LaRose
ClarissaC. Grayson
LAROSE& BOSCO,LTD.
734NorthWells Streete
ChicagoIL 60610
(312)642-4414
fax (312)642-0434
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CERTIFICATE OF SERVICE

The undersigned,an attorney,certifies that a copy of the foregoing RESPONDENTS
RWERDALE RECYCLING, INC. AND TRI-STATE DISPOSAL, INC.’S RESPONSETO
COMPLAINANT’S MOTION TO DISMISSAFFIRMATIVE DEFENSESwasserveduponthe
followingpersonsby placingsamein U.S.Mail, postageprepaid,this 2” DayofSeptember,2003.

Ms.PaulaBeckerWheeler
AssistantAttorneyGeneral
EnvironmentalBureau
188 W. Randolph,Suite2001
Chicago,IL 60601

Mr. ChristopherGrant
AssistantAttorneyGeneral
EnvironmentalBureau
188 W. Randolph,Suite2001
Chicago,IL 60601

OneoftheAttorneysfor Respondent

MarkA. LaRose
ClarissaC. Grayson
LaRose& Bosco,Ltd.
AttorneyNo. 37346
734 N. WellsStreet
Chicago,IL 60610
(312) 642-4414
Fax(312)642-0434




